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Court of Appeals of the District of Columbia. 


No.. 3709. 

The Pittsbubqh & West Vibginia Railway Co., Appellant, 

vs. 

Intebstate Commebce Commission. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 39051. 

The Pittsbubgh & West Vibginia Railway Company, Petitioner, 

against 

Intebstate Commebce Commission, Respondent. 

United States of Amebica, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washin^n, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed* 
ings had, in the above entitled cause, to wit; 

1 Petition, 

. Filed May 27, 1921. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 39051. 

The Pittsbubgh & West Vibginia Railway Company, Petitioner, 

against 

Intestate Commebce Commission, Respondent. 

To the Honorable the Judges of the Supreme Court of the District of 
Columbia, In Equity: 

Comes, now the petitioner herein and complains of the respondent 
and for cause of action says: 

1—3709a 
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PITTSBURGH A W. VA. RY. CO. VS. I. C. C. 

I. That petitioner, The Pittsburgh & West Virginia Railway Com¬ 
pany, is a consolidated corporation, duly organized and exiting 
under the laws of the States of Pennsylvania and West Virginia, and 
at all the times herein mentioned was and still is a common carrier 
engaged in the transportation of persons and property for hire by 
railroad between cities and towns located in different States of the 
United States, and so subject to the Act to Regulate Commerce and 
acts amendatory thereof and supplemental thereto. 

II. That the respondent Interstate Commerce Commission, at all 
the times herein mentionea was, and still is, a corporation created bv 
Act of Congress, residing in the City of Washington, District of Col¬ 
umbia. 

III. That on the 28th day of March, 1921, the respondent served 
upon the petitioner its order dated on that day, a copy of which is 

hereto attached and marked Exhibit “A,^^ and referred to as 

2 though here set out in full, in and by which said order the 
respondent called i^n the petitioner to satisfy or answer the 

complaint of the Wayne Cfoal Company theretofore, to wit: on Feb¬ 
ruary 24, 1921, filed by said Wayne Coal Company with the 
respondent, a copy of which said complaint is hereto attached and 
marked Exhibit “B,’’ and referred to as though here set out in full. 

IV. That in and by said complaint said Wayne Coal Company 
attempts to state a cause of action arising under the Act to Regulate 
Commerce, against the petitioner, which said alleged cause of action 
is by said complaint alleged to have arisen (so far as petitioner is 
concerned) between the 1st day of October, 1917, and the 31st day of 
December, 1917. 

V. That within the time provided by the rules of practice of the 
r^pondent, the petitioner duly filed a special plea to the jurisdiction 
of respondent to proceed with, hear or determine said complaint of 
the Wayne Coal Company, a copy of which special plea is hereto 
attached and marked Exhibit *^C’^ and referred to as though here set 
out in full. 

VI. That said special plea to the jurisdiction of respondent was 
pleaded upon the ground that the alleged cause of action attempted to 
be stated by the Wayne Coal Company was not filed with the Inter¬ 
state Commerce Commission, the respondent herein, within the period 
of two years limited by the Act to Regulate Commerce for the bring¬ 
ing of such complaints and was therefore barred and the respondent' 
without jurisdiction to proceed in the matter. 

VII. That said complaint of the Wayne Coal Company was not 
filed with respondent within two years from the time the al- 

3 leged cause of action accrued, but was filed after said two 
years had elapsed, and petitioner has not, either after the ex¬ 
piration of such two years or within ninety days before such expira¬ 
tion, begun any action for recovery of charges in respect to the saine 
service as to which said alleged cause of action arose. 

VIII. That the respondent, on the 2nd day (A May, 1921, entered 
its order, a copy of which is hereto attach^ and me^ked Exhibit 
“D,” and referrM to as though here set out in full, in £md by which 
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said order the respondent overruled petitioner's plea to said com¬ 
plaint. 

IX. That on the 7th day of May, 1921 respondent entered its 
further order, a copy of which is hereto attached and marked Exhibit 

and referred to as though here set out in full, in and by which 
order the respondent has assigned said complaint of the Wayne Coal 
Company for hearing upon June 8,1921, and said respondent intends 
to proce^ to hear, try and determine said complaint. 

X. That on the 28th day of February, 1920, an Act was passed by 
Congre^, known as the Transportation Act, 1920, in and by which, 
by ^tion 206 (/) thereof, there is attempted to ^ excluded from 
computation of periods of limitation on actions against carriers aris¬ 
ing prior to federal control the period of such federal control. 

XI. That the alleged cause of action attempted to be set forth by 
the complwnt of the Wayne Coal Company was already barred 
under S^tion 16 of the Act to Regulate Commerce at the time of 

the passage of said Transportation Act, 1920. 

4 XII. That accordingly, in so far as said Transportation 
Act, 1920, attempts to revive causes of action arising under 

the Act to Regulate Commerce which were already barred at the 
time of the passage of said Transportation Act, 1920, said provision 
attempting such reviver is unconstitutional. 

XIII. That your petitioner will be compelled to expend large sums 
of money in the defense of said complaint of the Wayne Coal Com¬ 
pany, on account of respondent’s proceeding in said cause, which 
sums of money the petitioner has no means of recovering, and will 
consequently suffer great and irreparable injury and loss unless the 
respondent is enjoined by this honorable Court from proceeding in 
the premises. 

XIV. That your petitioner has no other remedy, speedy or ade¬ 
quate remedy at law in the premises. 

Wherefore, petitioner prays: 

(1) That this honorable Court issue an injunction pendente lite. 
restraining the respondent, Interstate Commerce Commission, from 
proceeding in r^p^t to said complaint of the Wayne Coal Company 
until final hearing herein. 

(2) That uj>on final hearing of this court said injunction be made 
permanent. 

(3) And for such other and further relief as in equity and good 
conscience this Court deems petitioner entitled to. 

(4) And for the issuance of a subpcena out of and under the seal 
of this honorable Court directed to the respondent, Interstate Com¬ 
merce Commission, therein and thereby commanding it on a day 

certain therein to be named and under certain penalty to be 

5 and appear before this honorable Court, then and there to 
answer, but not under oath, answer under oath being hereby 

expressly waived, all and singular the premises, and to stand to, per¬ 
form and abide by such order, direction or decree as may be made 
in the premises as shall s^m meet and agreeable to equity and good 
conscience. 
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And your petitioner, as in duty bound, ever pray. 

Dated, Pittsburgh, Pa., May 26, 1921. 

THE PITTSBURGH & WEST VIRGINIA 
RAILWAY COMPANY, 

By FRANK M. SWACKER, 

Its Solieitor. 

Wilkins Building, Washington, D. C. 

State of Pennsylvania, 

County of Allegheny, ss: 

H. E. Farrell, being duly sworn, upon his oath states that he is the 
President of the petitioner. The Pittsburgh & West Virginia Rail¬ 
way Company; that he has read the foregoing petition and is familiar 
with the facts therein stated and that the same are true of his knowl¬ 
edge. 

H. E. FARRELL. 

Subscribed and sworn to before me this 26th day of May, 1921. 
[SEAL.] WALTER HANNINGTON, 

Notary Pul>lic. 

My Commission Expires April 1st, 1923. 

6 Exhibit “A.” 

Filed May 27, 1921. 

No. 12529. L. B. J. B. G. 

Interstate Commerce Commission, 

Office of the Secretary, 

Washington. 

George B. McGinty, Secretary. 

March 28. 1921. 

No. 12529. 

Wayne Coal Company, Inc., 

V. 

Director General, as Agent Pittsburgh & West Virginia Ry. Co. 

Herewith is a copy of a petition filed with the Interstate Commerce 
Commission in the above-entitled case. 

Defendants are hereby called upon to satisfy the complaint or to 
answer the same in writing within twenty days from this date. 

By the Commission; 

GEORGE B. McGINTY, 

^ecr^tgry. 
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7 ‘'Exhibit 

Filed May 27, 1921. 

BefcH*6 the Interstate Commerce Commission. 

Docket —. 

Wayne Coal Company, a Corporation, Complainant, 

vs. 

John Barton Payne, Director General of Railroads (Pittsburgh 
West Virginia Railway Company), as Agent under Section 206 
of the Act of February 28, 1920, and The Pittsburgh & West Vir¬ 
ginia Railway Company, Defendants. 

Petition. 

The petition of the complainant herein respectfully represents: 

(1) That the complainant herein, Wayne Coal Company, is a 
corporation organized and existing under and by virtue of the laws 
of the State of Delaware and engaged in the mining and shipping of 
coal, and having its mines from which it ships its coal along the line 
of the defendant, Pittsburgh & West Virginia Railway Company, 
in the counties of Jefferson and Harrison, State of Ohio, in what is 
known as the Ohio District of the Pittsburgh No. eight i(8) coal. 

(2) That the defendant, John Barton Payne, under lection 206 
of the Federal Act of February 28, 1920, is the Director General 
(Pittsburgh & West Virginia Railway Company) as Agent; that the 
said defendant, Pittsburgh & West Virginia Company is a common 
carriy^ incorporated under the laws of the State of Pennsylvania and 
engaged in the transportation of property wholly by railroad between 

points in different states of the United States including points 

8 in the States of Pennsylvania, Ohio, and West Virginia, and 
as such common carrier is subject to the provisions of the Act 

to Regulate Commerce provided February 4, 1887, and acts amendar 
tory thereof and supplementary thereto. 

(3) That the West Side Belt Railroad Company is a common 
carrier, engaged in the transportation of property wholly by railroad 
between points in the State of Pennsylvania, making connection with 
the defendant railway herein at Belt Junction in the State of Pennsyl¬ 
vania; that, on the line of said West Side Belt Railroad, there are 
located certain mines of the Pittsburgh Terminal Railroad and Coal 
Company, said mines (with the exception of one small mine recently 
opened loading but five cars daily) being the only tipple mines in 
operation on said West Side Belt Railroad; that the line of the de¬ 
fendant herein and that of the West Side Belt Railroad Company 
are now and for many years have been operated as one system, said 
two roads having the same officers and directors, as complainant is 
informed and believes; that the defendant herein owns all of the 
capital stock of said the Pittsburgh Terminal Railroad and Coal Com¬ 
pany, which company in turn owns and controls twenty-one thousand 
three hundred (21^300) shares of an authorized issue of twenty-one 
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thousand six hundred (21,600) shares of the capital stock of said 
the West Side Belt l^lroad Compcmy. 

(4) That the defendant herein, but not said West Side Belt Rml- 
road Company, is a member of the Eastern Railroads Car Pool which 
distributes to the various railroads their daily allotment of coal cars; 
that since about the middle of September, 1917—since which date 
there has continuously been a very great shortage of the coal 

9 cars necessary for the transportation of the output of the mines 
located on the line of the defendant, including those on the 

West Side Belt Railroad,—the officers and Agents of the defend^t 
have distributed the daily allotment of cars on the basis that the line 
of the defendant and the line of the West Side Belt Railroad Com¬ 
pany were two separate lines, said action being taken for the express 
and deliberate purpose of giving to the mines of the Pittsburgh 
Terminal Railroad and Coal Company, in effect the mines of the de¬ 
fendant, a very much greater proportion of available cars than was 
given to the complainant and other mines similarly situated on the 
defendant's road; that as a result of such action, the Terminal mines 
during said period received more and the complainant^s mine fewer 
cars than they were respectively entitled to; that said action on the 
part of the defendant was unjustly discriminatory against this com¬ 
plainant and was in direct violation of the Act to Regulate Commerce 
and the acts amendatory thereof and supplementary thereto; that 
said discriminatory action continued throughout said period up until 
the 22nd day of March, 1918, w’hen, after investigation by and upon 
instruction from the Car Service Section of the Railroad Administra¬ 
tion, under the Director General of Railroads, said particular form 
of discrimination ceased and the coal cars allotted to the defendant 
bv the Car Pool were and have continued to be distributed among 
all of the mines located on the line of the defendant and of the West 
Side Belt Railroad Company upon the basis of said two railroads 
being operated as one system. 

(5) That, during the period herein'complained of the 

10 mines of the Pittsburgh Terminal Railroad and Coal Com¬ 
pany have been rated by the defendant as three hundred' 

(300) fifty (50) ton cars per day, whereas said mines have not now 
nor have they at any time had the ability to load any such number 
of cars per day; that the natural and inevitable result of such over¬ 
rating of the Terminal Mines is that, during p)erio^ of short car 
supply such as have existed during the period in question, the Termi¬ 
nal mines have received more cars, and the complainant’s mine has 
received fewer cars than they were respectively entitled to; that said 
practice on the defendant’s part of over-rating the mines in effect 
owned by it is unjust and illegally discriminatory against complain¬ 
ant and is contrary to and in violation, of the Act to ^gulate Com¬ 
merce and the acts amendatory thereof and supplementary thereto. 

(6) That by reason of the discriminatory distribution and assign- 
ment of cars by the officers and agents of the defendants as afore¬ 
said, during the period from the first of October, 1917, up to March 
22, 1918, and by reason of the unjust and discriminatory rating of 
the Terminal mines since February first as aforesaid, the production 
of the complainant’s mine greatly decreased, its ope^ting costs con- 


A W. KT. CO. I. C. O, 


7 


tinued or greatly increased, resulting in continued high operating 
costs and decrea^ production, all to the complainant’s damage in 
the sum of nine hundred and eighty-five thousand seven hundred 
and fifty-nine and 50/100 ($985,759.50). 

Wherefore complainant prays that service of a copy of the petition 
herein may be made upon the defendant and that it be compelled 
to answer the charges herein; that after full hearing and in- 

11 vestigation the defendant be ordered to desist from continuing 
to over-rate the mines of the Pittsburgh Terminal fiailr^td 

and Goal Company, and further that the defendant be ordered to 
pay to complainant, by way of reparation, the sum of nine hundred 
and eighty-five thousand seven hundred and fifty-nine and 50/100 
dollars ($985,759.50), with interest thereon at the rate of six per 
cent per annum from the 22nd day of March, 1918; and that com¬ 
plainant may have such other and further relief as may to this Com¬ 
mission seem proper. WAYNE COAL COMPANY, 

By HARRY J. MADDY, 

Secretary and Treasurer. 

W. R. ALBAN, 

Steubenville, Ohio, and 
HOLT, DUNCAN AND HOLT, 

Huntington, W. Va., 

Attorneys for Complainant. 

State of Pennsylvania, 

County of Allegheny, ss: 

^ it remembered that on this 22nd day of February, 1921, before 
me, a Notary Public, in and for said County, personally appeared 
Harry J. Maddy who being duly sworn according to law says that 
he is the Secretary and Treasurer of the Wayne Coal Company, the 
complainant, duly authorized herein and that the statements made 
and allegations contained in the foregoing petition are true as he 
verily believes. HARRY MADDY. 

Sworn to and subscribed before me this 22nd day of February, 
1921. 

[seal.] C. L. BUTTERFIELD, Notary Public. 

My Commission Exp-res May 2l8t, 1923. 

12 Exhibit *‘C.” 

Before the Interstate Commerce Commission. 

Docket No. 12529. 

* 

Wayne Coal Company, a Corporation, Complainant, 

against 

John Barton Payne, Director General of Railroads (Pittsburgh & 
West Virginia Railway Company), as Agent under Action 206 of 
the Act of February 28,1920, and The Pittsburgh & West Virginia 
Railway (Company, Defendants. 
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Special Plea of the Pittsburgh Sc West Virginia Railway Company 

to the Jurisdiction, 

Comes now The Pittsburgh & West Virginia Railway Company, by 
its attorney, Frank M. Swacker but specially only and for the sole 
purpose of questioning the jurisdiction of this honorable Commission 
to entertain, require answer, hear or determine the alleged cause of 
action attempted to be set forth by the complaint herein, for that 
said complaint, in so far as it attempts to state a cause of action 
against this defendant, attempts to state a cause arising during the 
period of time from October 1, 1917, to December 31, 19^17, and said 
complaint for the recovery of alleg^ damages was not filed by the 
complainant w'ith this honorable Commission within two years from 
the time the alleged cause of action accrued but was filed after said 
two years had elapsed, that is to say, it was filed with this Commis¬ 
sion upon the 24th day of Febniary, 1921, and this defendant is not 
alleged by complainant to have either after the expiration of 
13 such two years or within ninety days l^fore such expiration 
begun any action for recovery of charges in respect of tlie 
same service as to which said alleged cause of action arose, all of 
which fully appears on and by the record herein; and this honorable 
Commission therefore has no jurisdiction of said complaint or the 
subject-matter thereof, under the provisions of Section 16 of the Act 
to Regulate Commerce. 

And this defendant further shows that, in so far as Section 206 
(/) of the Act of Congress knowm as the Transportation Act, 1920, 
passed and approved February 28, 1920, attempts to exclude from 
computation of periods of limitation on actions against carriers aris¬ 
ing prior to federal control the period of such federal control, said 
Act is unconstitutional. 

And the foregoing plea this defendant is ready to verify. 

Wherefore, this defendant prays judgment of this honorable Com¬ 
mission that it ought not to have further cognizance of the alleged 
complaint herein, that it vacate its order of March 28, 1921, direct¬ 
ing this defendant to reply thereto, that it dismiss said complaint as 
to this defendant; and for such other and further relief as may seem 
meet. 

Dated, Washington, D. C., April 14, 1921. > 

THE PITTSBURGH & WEST VIRGINIA 
RAILWAY COMPANY, 

By FRANK M. SWACKER, 

Its Attorney, Appearing Specially Solely for 

the Purpose of Questioning Jurisdiction. 

Wilkins Building, Washington, D. C. 
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Exhibit 


Order, 


At a General Session pf the Interstate Commerce Commission, Held 
at Its Office, in Washington, D. C., on the 2nd Day, of May, A. D. 

No. 12629. 

Wayne Coal Company 

V. 

Director General, as Agent, and Pittsburgh & West Virginia 

Railway Company. 

Upon consideration of the record in the above-entitled proceeding, 
and of motion of defendant, Pittsburgh & West Virginia Railway 
‘ Company, to dismiss the complaint without hearing: 

it is ordered. That the said motion be, and it is hereby, denied. 
By the Commission. 

[SEAL.] GEORGE B. McGINTY, 

Secretary, 

15 Exhibit ‘‘E.” 


No. 12529 A Sub. No. 1. 


L. B. J. :C. C. 


Interstate Commerce Commission, 

Washington. 

May 7, 1921. 

No. 12529. 

Wayne Coal Company, Inc., 

V. 

Director General, as Agent Pittsburgh & West Virginia 

Railway Company. 


No. 12629, Sub. No. 1. 

Wayne Coal Company, Inc., . 

V. 

The Pittsburgh & West Virginia Railway Company. 

The above entitled cases are assigned for hearing June 8, 1921, at 
ten o’clock a. m., at the Chamber of Commerce I^ms, Pittsbui^, ■ 
Pennsylvania, before Examiner Quevedo. 

By the Commission: 

GEORGE B. McGINTY, 

Secretary, 

Proposed report case see No. 14, Rules of Practice. 
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Rule to Show Cause. 


Filed May 27, 1921. 


♦ ♦♦♦♦♦♦ 

Upon consideration of the bill of complaint filed in this Court in 
the above entitled cause, it is this 27th day of May, A. D. 1921, 
Ordered, That the defendant. Interstate Commerce Commission, 
show cause in this Court on the 3d day of June, A. D. 1921, at 10 
o'clock a. m. or as soon thereafter as it can be heard, why the tem¬ 
porary injunction shall not be granted as prayed in said complaint; 
provided a copy of this rule to show cause and of the said complaint 
be seized on the defendant on or before the 28th day of May, A. D. 
1921. 


By the Court: 


WENDELL P. STAFFORD, 

Justice. 


Marshals Return. 


Served a copy of the within Rule on Interstate Commerce Com. 
by serving George B. McGinty—personally. May 28, 1921. 

MAURICE SPLAIN, 

IJ. S. Marshal. 


17 Motion to Dismiss Petition. 

Filed June 2, 1921. 

♦ * ♦ Jr ♦ ♦ ♦ 

Comes now the Interstate Commerce Commission and moves the 
Court to dismiss the petition herein. 

As grounds for this motion it is respectfully shown to the Court, 

1. That the petition is bad in substance. 

2. That, as shown by the allegations of the petition, the relief 
thereby sought is predicated solely upon the proposition that para¬ 
graph (/) of section 206 of the Transportation Act, 1920, which 
reads, 

“The period of Federal control shall not be computed as a part of 
the periods of limitation in actions against carriers or in claims for 
reparation to the Commission for causes of action arising prior to 
Federal control,'' 

is unconstitutional in so far as it operates to preserve the jurisdiction 
of the Interetate Commerce Commission to hear and determine claims 
for reparation for the alleged violation of the Act to Regulate •Com¬ 
merce where such claims were barred by limitation at the time of the 
passage of said Transportation Act, whereas the law is well settled 
to'the contrary of said proposition. 
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Wherefore, the Interstate Commerce Commission prays that its 
motion be sustained. 

INTEBSTATE COMMERCE COMMISSION, 
By JAMES QUARLES, 

Assistant Counsel, 


18 Frank M. Swacker, Esq., Attorney for the Pittsburgh & West 
Virginia Railway Co., Wilkins Building, Washington, 

D. OV 


Take notice that the aforegoing will be for hearing on the 3rd day 
of June, 1921. 

JAMES QUARLES, 

Attorney for Interstate Commerce Commission, 


Notice accepted June 1, 1921. 

FRANK M. SWACKER, 
By JESSE ADKINS. 


Decree. 

Filed June 22, 1921. 

♦ ♦ 4( 4c ♦ ♦ 

This cause came on to be heard upon the petition, motion for a 
temporary injunction, the rule to show cause, and the motion to 
dismiss the petition, and was ar^ed by Frank M. Swacker, Esq., 
counsel for the plaintiff, and by tJ^es Quarles, Esq., counsel for the 
defendant, and submitt^ to the court Upon consideration whereof, 
it is this 22nd day of June, 1921, ordered that said motion for a tem¬ 
porary injunction be, and it is hereby, overruled, and that said 
motion to dismiss the petition be, and it is hereby, sustained. There¬ 
upon the plaintiff declined to plead further, whereupon it is con¬ 
sidered that said rule to show cause be, and the same is hereby, dis¬ 
charged ; that the petition be, and it is hereby, dismissed; and that 
the defendant recover of the plaintiff its costs of defense, the same to 
be taxed by the clerk, and that it have execution thereof. 

19 From the foregoing decree the plaintiff, by its attorney of 
record, Frank M. Swacker, Esq., in open court, notes an 
appeal to the Court of Appeals of the District of Columbia; where¬ 
upon the penalty of a bond for costs is hereby fixed in the sum of 
$100, with leave to deposit the sum of $50 with the Clerk in lieu 
thereof. 

A. A. HOEHLING, 

Justice Swpreme Cov/rt, 

District of Columbia. 

0. K. 

FRANK M. SWACKER, 

By J. C. ADKINS. 
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Memorandum, 

July 12,1921.—$50 deposited by plaintiff in lieu of appeal bond. 

Order for Transcript of Record, 

Filed July 19, 1921. 

« ♦ « * * ^ ^ 

To the Clerk: 

Please prepare the transcript for appeal in the above entitled case 
and include therein; 

1. The Bill of Complaint, and exhibits. 

2. The Rule to Show Cause. 

3. Demurrer to the Bill. 

20 4. Decree—Appeal. 

5. Appeal Bona 

6. Assignments of Error. 

7. Designation of Record. 

FRANK M. SWACKER, 

A Homey for Plaintiff, 

Service of a copy of the foregoing acknowledged this 18th day of 
July, 1921. 

JAMES’QUARLES, 
Attorney for Defendant, 


Assignments of Error, 

Filed August 16,1921. 

^ * 4r ♦ ♦ 

The Court below, erred as follows: 

1. In denying petitioner’s prayer for a preliminary injunction. 

2. In granting respondent’s motion to dismiss the petition. 

3. In refusing to grant petitioner’s prayer for a permanent injunc¬ 
tion restraining the respondent from proceeding. 

4. In entering judgment dismissing the petition. 

FRANK M. SWACKER, 

AHomey for Petitioner, 


Service of a copy of the foregoing acknowledged this 16th day 
of August, 1921. 

P. J. FARRELL, 

A Homey for Respondent. 
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21 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

1, Morgan H. Beach, Clerk of the &\ipreme Court of the District of 
Columbia^ hereby certify the foregoing pages numbered from 1 to 
20, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 39051 in ^uity, wherein The 
Pittsburgh & West Virginia Railway Company is Petitioner and In¬ 
terstate Commerce Commission is Respondent, as the same remains 
upon the files and of record in said Court 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, this 
22nd day of August, 1921. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

L. M. G. CUrk, 

By W. E. WILLIAMS, 

Assistant Clerk, 

Endorsed on cover: District of Columbia Supreme Court. No. 
3709. The Pittsburgh & West Virginia Railwav Co., ap^llant, vs. 
Interstate Commerce Commission. Court of Appeals, District of 
Columbia. Filed Aug. 24,1921. Henry W. Hodges, clerk. 


(4661) 
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Columbia. 

October Term, 1921. 


The Pittsburgh & West Virginia 
Railway Company, appellant, 


V. 


} No. 3709. 


Interstate Commerce Commission, 
» appellee. 


BRIEF FOR interstate COMMERCE COMMISSION. 


STATEMENT. 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia, discharging the 
rule to show cause and dismissing the petition filed 
in said court by appellant. Pertinent facts shown by 
the record may be summarized as follows: 

On February 24, 1921, the Wayne Coal Co. filed a 
complaint in the office of the Interstate Commerce 
Commission against appellant, and against the Di¬ 
rector General of Railroads, as agent. The docket 
number of the complaint is 12529, and the body of 
the complaint reads: 

The petition of the complainant herein 
respectfully represents: 

(1) That the complainant herein, Wayne Coal 
Company, is a corporation organized and exist¬ 
ing under and by virtue of the laws of the State 

( 1 ) 



of Delaware and engaged in the mining and 
shipping of coal, and having its mines from 
which it ships its coal along the line of the 
defendant, Pittsburgh & West Virginia Rail¬ 
way Company, in the counties of Jefferson and 
Harrison, State of Ohio, in what is known as 
the Ohio district of the Pittsburgh No. eight 
(8) coal. 

(2) That the defendant, John Barton Payne, 
imder section 206 of the Federal act of Febru¬ 
ary 28, 1920, is the director general (Pitts¬ 
burgh & West Virginia Railway Company) 
as agent; that the said defendant, Pittsburgh 
& West Viiginia Company is a common car¬ 
rier, incorporated under the laws of the State 
of Pennsylvania and engaged in the transporta¬ 
tion of property wholly by railroad between 
points in different States of the United States, 
including points in the States of Pennsylvania, 
Ohio, and West Virginia, and as such common 
carrier is subject to the provisions of the act 
to regulate commerce approved February 4, 
1887, and acts amendatory thereof and suf)- 
plementary thereto. 

(3) That the West Side Belt Railroad Com¬ 
pany is a common carrier, engaged in the 
transportation of property wholly by railroad 
between points in the State of Pennsylvania, 
making connection with the defendant rail- 
wav herein at Belt Junction in the State (rf 
Pennsylvania; that, on the line of said West 
Side Belt Railroad, there are located certain 
mines of the Pittsburgh Terminal Railroad 
and Coal Company, said mines (with the excep¬ 
tion of one small mine recently opened, loading 





but five cars daily) being the only tipple mines 
in operation on said West Side Belt Railroad; 
that the line of the defendant herein and that 
of the West Side Belt Railroad Company are 
now and for many years have been operated 
as one system, said two roads having the same 
officers and directors, as complainant is in¬ 
formed and believes; that the defendant herein 
owns all of the capital stock of said the Pitts- 
bmgh Terminal Railroad and Coal Company, 
which company in turn owns and controls 
twenty-one thousand three hundred (21,300) 
shares of an authorized issue of twenty-one 
thousand six hundred (21,600) shares of the 
capital stock of said the West Side Belt Rail¬ 
road Company. 

(4) That the defendant herein, but not said 
West Side Belt Railroad Company, is a mem¬ 
ber of the Eastern Railroads Car Pool which 
distributes to the various railroads their daily 
allotment of coal cars; that since about the 
middle of September, 1917—since which date 
there has continuously been a very great 
shortage of the coal cars necessary for the 
transportation of the output of the mines 
located on the line of the defendant, including 
those on the West Side Belt Railroad—the 
officers and agents of the defendant have dis¬ 
tributed the daily allotment of cars on the 
basis that the line of the defendant and the 
line of the West Side Belt Railroad Company 
were two separate lines, said action being 
taken for the express and deliberate purpose 
of giving to the mines of' the Pittsburgh 
Terminal Railroad and Coal Company, in 


effect the mines of the defendant, a very much 
greater proportion of available cars than was 
given to the complainant and other mines 
similarly situated on the defendant’s road; 
that as a result of such action, the Terminal 
mines during said period received more and 
the complainant’s mine fewer cars than they 
were respectively entitled to; that said action 
on the part of the defendant was unjustly 
discriminatoiy against this complainant and 
was in direct violation of the act to regulate 
commerce and the acts amendatorv’’ thereof 
and supplementary thereto; that said discrimi¬ 
natory action continued throughout said period 
up until the 22d day of March, 1918, when, 
after investigation by and upon instruction 
from the Car Service Section of the Railroad 
Administration, under* the Director General of 
Railroads, said particular form of discrimina¬ 
tion ceased and the coal cars allotted to the 
defendant bv the Car Pool were and have 
continued to be distributed among all of the 
mines located on the line of the defendant 
and of the West Side Belt Railroad Company 
upon the basis of said two railroads being 
operated as one system. 

(5) That, during the period herein com¬ 
plained of, the mines of the Pittsburgh Ter¬ 
minal Railroad and Coal Company have been 
rated by the defendant as three hundred (300) 
fifty (50) ton cars per day, whereas said mines 
have not now nor have they at any time had 
the ability to load anv such number of cans 
per day; that the natural and inevitable result 
of such overrating of the Terminal Mines is 
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that, during periods of short car supply such 
as have existed during the period in question, 
the Terminal mines have received more cars 
and the complainant’s mines has received 
fewer cars than they were respectively entitled 
to; that said practice on the defendant’s part 
of overrating the mines in effect owned by 
it is unjust and ill^ally discriminatory against 
complainant and is contrary to and in viola¬ 
tion of the act to regulate commerce and 
the acts amendatory thereof and supplemen¬ 
tary thereto. 

(6) That by reason of the discriminatory 
distribution and assignment of cars by the 
officers and agents of the defendants as afore¬ 
said, during the period from the 1st of October, 
1917, up to March 22,1918, and by reason of the 
unjust and discriminatory rating of the Termi¬ 
nal mines since February first as aforesaid, 
the production of the complainant’s mine 
greatly decreased, its operating costs con¬ 
tinued or greatly increased, resulting in con¬ 
tinued high operating costs and decreased 
production, all to the complaiimnt’s damage 
in the sum of nine hundred and eighty-five 
thousand seven hundred and fifty-nine and 
50/100 [dollars] ($985,759.50). 

Wherefore complainant prays that service 
of a copy of the petition herein may be made 
upon the defendant and that' it be compelled 
to answer the charges herein; that after full 
hearing and investigation the defendant be 
ordered to desist from continuing to over¬ 
rate the mines of the Pittsburgh Terminal 
Railroad and Coal Company, and further 
that the defendant be ordered to pay to com- 
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plainant, by way of reparation, the sum of 
nine hundred and eighty-five thousand seven 
hundred and fifty-nine and 60/100 dollars 
($985,759.50), with interest thereon at the 
rate of 6 per cent per annum from the 22d 
day of March, 1918; and that complainant 
may have such other and further relief as 
may to this Commission seem proper. (Rec. 
5-7.) 

By motion to dismiss, dated April 14, 1921, the 
Commission was requested by appellant to dismiss 
the complaint as to it, for want of jurisdiction. 
(Rec. 7-8.) By order dated May 2, 1921, the Com¬ 
mission denied said motion. (Rec. 9.) By notice 
dated May 7, 1921, the Commission assigned for 
hearing on June 8, 1921, at Pittsburgh, Pa., before 
one of its examiners a proceeding which included 
said complaint. (Rec. 9.) On May 27, 1921, appel¬ 
lant filed its petition herein, for the purpose of en¬ 
joining the Commission from prosecuting said hear¬ 
ing in so far as it involved a hearing upon said com¬ 
plaint. (Rec. 1-4.) On June 2, 1921, the Commb- 
sion filed in said Supreme Court a motion to dismiss, 
the body of which reads: 

Comes now the Interstate Commerce Com¬ 
mission and moves the court to dismiss the 
petition herein. 

As grounds for this motion it is respect¬ 
fully shown to the court, 

1. That the petition is bad in substance. 

2. That, as shown by the allegations of the 
petition, the relief thereby sought is predi¬ 
cated solely upon the proposition that para- 
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graph (/) of 8eoti(m 206 of the tranfiportatktti 
act, 1920, which reads, 

“ The period of Federal control shall not be 
computed as a part of the periods of limita¬ 
tion in actions against carriers or in claims for 
reparation to the Commission for causes of 
action arising prior to Federal control,” 
is unconstitutional in so far as it operates to 
preserve the jurisdiction of the Interstate 
Commerce Commission to hear and determine 
claims for reparation for the alleged violation 
of the act to regulate commerce where such 
claims were barred by limitation at the time 
of the passage of said transportation act, 
whereas the law is well settled to the con¬ 
trary of said proposition. 

Wherefore, the Interstate Commerce Com¬ 
mission prays that its motion be sustained. 
(Rec. 10-11.) 

On June 22, 1921, said Supreme Court, as afore¬ 
said, discharged the rule to show cause and sus¬ 
tained the Commission’s motion to dismiss. (Rec. 
11.) On August 16, 1921, appellant filed its assign- 
m^ts of error, which are: 

The court below erred as follows: 

1. In denying petitioner’s prayer for a pre¬ 
liminary injunction. 

2. In granting respond^t’s motion to dis¬ 
miss the petition. 

3. In refusing to grant petitioner’s prayer 
for a permanent injuncticm restraining the re¬ 
spondent from proceeding. 

4. In entering judgment dismissing the pe¬ 
tition. (Bee. 12.) 

71784-JI-2 
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THERE IS NO EQUITY IN APPELLANT’S PETITION. 


From an examination of the petition, particularly 
Paragraphs IV toXTV inclusive (Rec* 2-3), it will be 
seen that appellant bases its right to the relief it is 
seeking to obtain upon its contention that paragraph 
(3) of section 16 of the interstate commerce act, 
which is also paragraph (3) of section 424 of the 
transportation act, 1920, as modified by paragraph 
(/) of section 206 of said transportation act, is un¬ 
constitutional. The provisions of law referred to are, 
respectively, as follows: 

(3) All actions at law by carriers subject to 
this act for recovery of their charges, or any 
part thereof, shall be begun within three years 
from the time the cause of action accrues, and 
not after. All complaints for the recovery of 
damages shall be ffled with the Commission 
within two years from the time the cause of 
action accrues, and not after, unless the 
carrier, after the expiration of such two years 
or within 90 days before such expiration, 
begins an action for recovery of charges in 
respect of the same service, in which case such 
period of two years shall be extended to and 
including 90 days from the time such action 
by the carrier is begun. In either case the 
cause of action in respect of a shipment of 
property shall, for the purposes of this section, 
i deemed to accrue upon delivery or tender of 
J/delivery thereof by the carrier, and not after. 
U A petition for the enforcement of an order for 
U the payment of money shall be filed in the dis- 
H trict court or State court within one year from 
the date of the order, and not after. 
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(/) The period of Federal control shall not 
be computed as a part of the periods of limita¬ 
tion in actions against carriers or in clauns for 
reparation to the Conunission for causes of 
action arising prior to Federal control. 

Extended argument in this connection does not 
appear to us to be necessary, because we think the 
decision of the Supreme Court in Campbell v. HoU, 
115 U. S., 620, shows clearly that appellant’s conten¬ 
tion is unsound and can not be sustained by the 
court. In that case, in stating the question present¬ 
ed to it for determination, and in describing the 
pertinent circumstances and conditions, the Supreme 
Court, speaking by Mr. Justice Miller, said: 

The action was brought in the district 
court of Washington County, Tex., May 16, 
1874, by Holt, the defendant in error, against 
the present plaintiffs in error. Holt sued as 
devisee and legatee of his wife, Malvina, who 
was the daughter of John Stamps, deceased, 
of whose estate Moina and * J. B. Cambpell 
are administrators. 

The action was founded in the allegation 
that Malvina Stamps, afterwards Holt, in¬ 
herited from her mother, Henrietta Stamps, 
the wife of John. Stamps, an interest in lands 
and negroes which her mother owned at the 
time of her death; that the land was sold by 
her father, John Stamps, who received the 
money and converted it to his own use; and 
that he also received the hire and profits of 
the negroes so long as they remained slaves 
under the laws of Texas. 
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The defendants set up several defences, 
among others the statute of limitations of the 
State of Texas, but, on a trial by jury. Holt 
recovered a judgment for $8,692.93. From 
this judgment an appeal was taken to the 
Supreme Court of the State, and referred, by 
consent of parties, to the Commissioners of 
Appeal, by whom it was confirmed, and this 
affirmance was made the judgment of the 
Supreme Court. 

There were several assignments of error in 
the hearing before the Commissioners of 
Appeal, but the only one which we can con¬ 
sider is that growing out of the plea of the 
statute of limitations. 

The cause of action in this case accrued 
before the outbreak of the war, the mother 
having died in 1857, and Malvina Stamps was 
a minor during all the time preceding the 
insurrection. It seems tliat the Legislature of 
Texas had passed several acts suspending 
the operation of the statutes of limitations 
during the war. But in 1866 a law was passed 
which enacted that these statutes, which had 
been suspended during this time, should again 
commence running on the 2d day of September 
of that year. At this time Malvina Stamps 
was of age and unmarried, and the statute 
then b^an to run against her in this case, 
and would become a bar in two years. This 
time elapsed without any suit brought on the 
claim. It was, therefore, as the Commissioners 
of Appeal admit, then barred by the statute. 
But in 1869 the State of Texas, which had not 
yet been reinstated and accepted by the two 
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Houses of Congress as in her old relations, 
made a new constitution which, it was de* 
clar^ in the ordinance submitting it to the 
vote of the people, should take effect when it 
was accepted by Congress, which was after¬ 
wards done. 

Article 12, section 43, of this constitution is 
in these words: ^‘The statutes of limitations 
of civil suits were suspended by the so-called 
act of secession of the 28th of January, 1861, 
and shall be considered as suspended within 
this State, until the acceptance of this con¬ 
stitution by the United States Congress.’' 

The district court of Washington County, 
and the Commissioners of Appeal, following 
many previous decisions of the Supreme 
Court of the State, held that this provision 
removed the bar of the statute of limitations, 
though before its taking effect the time had 
elapsed necessary to make the bar complete 
in this case. 

The defendants, both by plea and by prayers 
for instruction to the jury, and in argument 
before the Coriimissioners of Appeal, insisted 
that the bar of the statute, being complete and 
perfect, could not, as a defense, be taken 
away by this constitutional provision, and 
that, to do so, would violate that part of 
the fourteenth amendment to the Constitution 
of the United States which declares that no 
State shall ‘Meprive any person of life, liberty, 
or property without due process of law.” 

This writ of error to the State court is 
founded on that proposition, and we must 
inquire into its soundness. (Id. 620-622.) 
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• In holding the contention of the plaintiff in error 
to be unsound, the Supreme Court further said: 

It may * * * very well be held that, in an 
action to recover real or personal property, 
where the question is as to the removal of 
the bar of the statute of limitations by a 
l^islative act passed after the bar has become 
perfect, such act deprives the party of his 
property without due process of law. The 
reason is, that, by the law in existence before 
the repealing act the property had become 
the defendant’s. Both the legal title and the 
real ownership had become vested in him, 
and to give the act the effect of transferring 
this title to plaintiff, would be to deprive him 
of his property without due process of law. 

But we are of opinion that to remove the 
bar which the statute of limitations enables 
a debtor to interpose to prevent the payment 
of his debt stands on very different ground. 
(Id. 623-624.) 

We are unable to see how a man can be said 
to have property in the bar of the statute as 
a defense to his promise to pay. In the 
most liberal extension of the use of the word 
‘‘property,” to choses in action, to incorporeal 
rights, it is new to call the defense of lapse 
of time to the obligation to pay money, 
property. It is no natural right. It is the 
creation of conventional law. 

We can understand a right to enforce the 
payment of a lawful debt. The Constitution 
says that no State shall pass any law impair¬ 
ing this obligation. But we do not understand 
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the right to satisfy that obligation by a pro¬ 
tracted failure to pay. We can see no right 
which the promisor has in the law which 
permits him to plead lapse of time instead of 
payment, which shall prevent the legislature 
from repealing that law, because its effect is 
to make him fulfill his honest obligations. 
^ (Id. 629.) — 

^ Appellant contends that, because the two-year 
/ clause contained in said paragraph (3) is jurisdic- 
I tional, the ruling in the Campbell case is inapplicable. 
I In making this contention however we think appel- 
[ lant overlooks the fact that where Congress has a 
right to extend the time within which a party may 
avail himself of a remedy for the collection of repara¬ 
tion like that under consideration here. Congress has 
a right to correspondingly extend the jurisdiction of 
the Commission. 

"TlIso, it will be observed that said paragraph (3) 
and said paragraph if) are contained in the same 
act, namely, the transportation act, 1920, and became 
binding provisions of law at the same time. There¬ 
fore, in order to uphold the construction for which 
appellant contends, the court would have to con¬ 
strue one of said paragraphs in such a manner as to 
nullify the other, and this it will not do where, as 
here, such a construction is not rendered necessary 
by the language used by the legislative authority. 
As said in Texas & Pacific Railway Co, v. Abilene 
Cotton Oil Co.y 204 U. S., 426, “the act can not be 
held to destroy itself.” (Id. 446.) 
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Appellant further contends, if we understand cor¬ 
rectly the argument made by it, that decisions ren¬ 
dered by the Supreme Court since the date of its 
decision in the Campbell case show that our con¬ 
struction of the decision in the latter case is not 
correct. In this connection reference is made to 
rulings of the Supreme Court in Finn v. United States, 
123 U. S., 227, and Phillips Company v. Grand Trunk 
Western Railway Co,, 236 U. S., 662. 

In the Finn case the Supreme Court held that the 
Court of Claims did not have jurisdiction over a 
claim against the United States which had not been 
presented within the limit of time prescribed by Conr 
gress. In this connection the court said: 

* * * As the United States are not liable 
to be sued, except with the^x consent, it was 
competent for Congress to limit their liability, 
in that respect, to specified causes of action, 
brought within a prescribed period. (Id. 232.) 

In distinguishing that case from cases where, in 
order to constitute a defense, statutes of limitations 
must be pleaded, the court further said: 

The general rule that limitation does not 
operate by its own force as a bar, but is a de¬ 
fense, and that the party making such a de¬ 
fense must plead the statute if he wishes the 
benefit of its provisions, has no application to 
suits in the Court of Claims against the United 
States. (Id. 232-233.) 

In the Phillips case the action was not instituted 
within the limit of time prescribed in the interstate 
commerce act, and an attempt was made to avoid 
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that limit by applying the rvle of practice in the 
State of Michigan, which prohibited a defendant 
from taking advantage of the statute of limitations 
by a general demurrer to the declaration. The 
Supreme Court however held that, because of the 
uniformity required by said act, the carrier could 
not be left free to plead the statute of limitations in 
one case and refrain from doing so in another, and 
that, therefore, the liability of the carrier must be 
held to have ceased as soon as the limit of time 
specified had expired. In this connection the court 
said: 

Under such a statute the lapse of time not 
only bars the remedy but destroys the liability 
(Finn v. United StateSj 123 U. S. 227, 232) 
whether complaint is filed with the Commis¬ 
sion or suit is brought in a court of competent 
jurisdiction. This will more distinctly appear 
by considering the requirements of uniformity 
which, in this as in so many other instances 
must be borne in mind in construing the com¬ 
merce act. The obligation of the carrier to 
adh^e to the legal rate, to refund only what 
is permitted by law and to treat all shippers 
alike would have made it ill^al for the car¬ 
riers, either by silence or by express waiver, to 
preserve to the Phillips Ccmapany a right of 
action which the statute required should be 
asserted within a fixed period. To have one 
period of limitation where the complaint is 
filed before the Commission and the varying 
periods of limitation of the different States, 
where a suit was brought in a court of com- 
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petent jurisdiction; or to permit a railroad 
company to plead the statute of limitations as 
against some and to waive it as against others 
would be to prefer some and discriminate 
against others m violation of the terms of the 
commerce act which forbids all devices by 
which such results may be accomplished. The 
prohibitions of the statute against unjust dis¬ 
crimination relate not only to inequality of 
charges and inequality of facilities, but also to 
the giving of preferences by means of consent 
judgments or the waiver of defenses open to 
the carrier. The raih*oad company therefore 
was bound to claim the benefit of the statute 
here and could do so here by general demurrer. 
For when it appeared that the complaint had 
not been filed within the time required by the 
statute it was evident, as matter of law, that 
the plaintiff had no cause of action. The car¬ 
rier not being liable to the plaintiff for over¬ 
charges collected more than four years prior 
to the bringing of this suit, it was proper to 
dismiss the action. (Id. 667-668.) 

It will be observed that the rulings in the Finn 
and Phillips cases do not in any way conflict with 
the ruling of the Supreme Court in the Campbell case, 
and, although appellant calls attention to several 
decisions rendered by other courts, we do not con¬ 
sider it necessary to notice them in detail, because 
we feel certain the court will regard the ruling in the 
Campbell case as controlling in this case. At the 
time the Supreme Comt rendered its decision in the 
Campbell case it knew there was a lack of harmony 
in the decisions of courts concerning the matter 
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under consideration here, and in this connection it 
said: 

We are aware that there are to be found, in 
the opinions of courts of the States of the 
Union, expressions of the idea that the lapse 
of time required to bar the action extinguishes 
the right, and that this is the principle on 
which the statutes of limitation of actions rest. 

But it will be found that many of these are 
in cases where the suits are for the recovery 
of specific real or personal property, and 
where the proposition was true, because the 
right of the plaintiff in the property was ex¬ 
tinguished and had become vested in the 
defendant. In others, the constitution of 
the State forbade retrospective legislation. 
That the proposition is sound, that, in regard 
to debt or assumpsit on contract, the remedy 
alone is gone and not the obligation, is ob¬ 
vious from a class of cases which have never 
been disputed. (Id. 625.) 

POWER TO GRANT THE REUEF ASKED FOR 
BT APPELLANT IS NOT POSSESSED BT THE 
COURTS. 

We have seen that the petition in this case was 
filed by appellant to obtain an injimction command¬ 
ing the Commission to refrain from holding a hear¬ 
ing for the purpose of securing evidence upon which 
it may determine whether allegations, contained in 
a complaint filed in the Commission's office by the 
Wayne Coal Co., namely, that certain practices 
indulged in in the past by appellant were when so 
indulged in imjustly dbcriminatory and violations 


m 
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of the interstate commerce act. We have also 
observed that the basb of the petition is a notice of 
the Commission assigning for hearing a proceeding 
which included said complaint. 

That the subject matters of said complaint, that 
is, the questions of discrimination mentioned, are 
exclusively within the jurisdiction of the Commis¬ 
sion, and that final orders of the Commission cover¬ 
ing such subject matters may be reviewed in court 
only for certain purposes, are conclusions which 
have been announced many times by the Supreme 
Court of the United States. In this connection we 
quote from a decision of that court in Procter & 
Gamble Company v. United StateSy Interstate Com¬ 
merce Commissionj et aLy 225 U. S., 282, as follows: 

Originally the duty of the courts to deter¬ 
mine whether an order of the Commission 
should or should not be enforced carried with 
it the obligation to consider both the facts and 
the law. But it had come to pass prior to the 
passage of the act creating the Commerce 
Court that in considering the* subject of orders 
of the Commission, for the purpose of enforcing 
or restraining their enforcement, the courts 
were confined by statutory operation to deter¬ 
mining whether thwe had been violations of the 
Constitution, a want of conformity to statu¬ 
tory authority, or of ascertaining whether 
power had been so arbitrarily exercised as vir¬ 
tually to transcend the authority conferred 
although it may be not technically doing so. 
(Id. 297-298.) 
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It thus appears that appellant is asking the court 
to set aside what may be termed an interlocutory 
order of the Commission, relating to administrative 
matters over which, as such, the Commission has 
exclusive jurisdiction, and is also asking the court 
to compel the Commission to refrain from holding 
such a hearing in the premises as is required by the 
interstate commerce act, for the purpose of securing 
evidence which will enable the Commission to pass 
upon and determine said matters. 

The principle involved in this case appears to us 
to be the same as that involved in Lane v. Mickadiet, 
241 U. S., 201, where the court was asked to issue a 
writ of mandamus commanding the Secretary of the 
Interior to refrain from rehearing and redetermin¬ 
ing a question exclusively within his jurisdiction, 
but which had previously been determined by his 
predecessor in office, namely, whether certain par¬ 
ties‘were the legal heirs of a deceased Indian. In 
determining that the Courts had no jurisdiction in 
the premises, the Supreme Court, speaking by Mr. 
Chief Justice White, said: 

* * ♦ As there is no dispute, and could be 
none, concerning the general rule that courts 
have no power to interfere with the perform¬ 
ance by the Land Department of the ad¬ 
ministrative duties devolving upon it, how¬ 
ever much they may when the functions of 
that department are at an end correct as 
between proper parties errors of law com¬ 
mitted in the administration of the land laws 
by the department, it must follow unless it 
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be that this case by some exception is taken 
out of the general rule that there was no 
power in the court below to control the ac¬ 
tion of the Secretary of the Interior and 
reversal therefore must follow. ♦ ♦ ♦ (Id. 
207-208.) 

After reviewing the pertinent facts and circum¬ 
stances the court found that the case before it did 
not constitute an exception to the general rule, and 
affirmed the judgment of the Supreme Court of the 
District of Columbia dismissing the petition for a 
writ of mandamus. 

If the courts have no power to interfere with the 
performance by the Land Department of an ad¬ 
ministrative duty devolving upon it, until after the 
functions of that department are at an end, it neces¬ 
sarily follows, we submit, that the courts have no 
power to interfere with the performance by the 
Commission of an administrative duty devolving 
upon it, until after the functions of the Commission 
are at an end. 

In Degge v. Hitchcocky 229 U. S.y 162, the court was 
asked to issue a writ of certiorari to review a ruling 
by an executive officer of the United States Govern¬ 
ment, and in holding that the writ might not properly 
be issued the Supreme Court, speaking by Mr. Justice 
Lamar, said: 

This case is the first instance, so far as we 
can find, in which a Federal court has been 
asked to issue a writ of certiorari to review a 
ruling by an executive officer of the United 
States Government. That at once suggests 
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that the failure to make such application has • 
been due to the conceded want of power to ■ 
issue the writ to such oflScers. For, since the 
adoption of the Constitution, there have been 
countless rulings by heads of departments that 
directly affected personal and property rights 
and where the writ of certiorari, if available, 
would have furnished an effective method by 
which to test the validity of quasi judicial 
orders under attack. The modem decisions 
cited to sustain the power of the court to act 
in the present case are based on State pro¬ 
cedure and statutes that authorize the writ to 
issue not only to inferior tribunals, boards, 
assessors and administrative officers, but even 
to the chief executive of a State in proceedings 
where a quasi judicial order has been made. 
But none of these decisions are in point in a 
Federal jurisdiction where no statute has been 
passed to enlarge the scope of the writ at 
common law. (Id. 169-170.) 

In the Degge case the court was asked to issue a 
writ of certiorari to review a ruling by an executive 
officer, but the principle involved in that case was 
the same as the principle involved in this case, where 
the court is asked to interfere, by the issuance of a 
writ of injunction, with the performance of an 
administrative duty devolving upon the Co mmis sion. 

A complaint and an answer are the only pleadings 
required by the interstate commerce act. (I. C. act, 
sec. 13.) Therefore, unless appellant’s case is an ex¬ 
ception to the general mle announced by the Supreme 
Court in the Mickadiet case^ supray the court has no 
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. jurisdiction, and that appellant’s case is not an ex¬ 
ception to the general rule is clearly shown by the 
pleadings to which we have referred. 

It is true that, in determining the administrative 
qu^ions raised by the aforesaid complaint of the 
Wayne Coal Co., the Commission must form con¬ 
clusions concerning the application of laws under 
which it operates, but this does not constitute an 
exception to the general rule. 

Also, it will be seen that appellant does not claim 
the Commission has construed incorrectly paragraph 
(f) of section 206 of the transportation act; it simply 
contends that said paragraph is unconstitutional, to 
the extent it attempts to exclude from the computa¬ 
tion of periods of limitation, in actions against carriers 
arising prior to Federal control, the period of such 
Federal control. 

If any party to a proceeding before the Commis¬ 
sion, who thinks some provision of law involved in 
the proceeding is unconstitutional, may, by applica¬ 
tion to the Supreme Court of the District of Colum¬ 
bia, prevent the Commission from holding such a 
hearing in the proceeding as is required by the in¬ 
terstate commerce act, until after the question of 
constitutionality has been passed upon and deter¬ 
mined by that court, by this court, and by the Su¬ 
preme Court of the United States, it is apparent that 
the power of the Commission to perform promptly 
the administrative duties imposed upon it by the 
laws under which it operates may be thereby very 
much impaired. 
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And if such an application may not be made until 
after the Commission has made its final order in the 
premises^ it may not be made at all, because sections 
207, 208, and 209 of the Judicial Code provide that 
suits to enjoin, set aside, annul, or suspend any order 
of the Interstate Commerce Commission shall be 
brought against the United States, and that the dis¬ 
trict courts of the United States shall have exclusive 
jurisdiction in such suits. 

For the reasons above set forth we insist that the 
appeal in this case should be dismissed. 

Respectfully submitted. 

P. J. Farrell, 

Counsel for Interstate Commerce Commission, 

Appellee, 
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OP THE DISTRICT OF COLUMBIA. 


No. 3709. 


The Pittsburg & West Virginia Railway Company, 

Appellant-Petitioner, 


V8. 


Interstate Commerce Commission, 

Appellee-Respondent, 

Brief Filed by Leave of Ck>iirt in Behalf 
Certain Conunon Carriers by Railroad. 

Statement. 

The Atchison, Topeka & Sante Fe Railway Company, 
Los Angelee & Salt Lake Railroad Company and Erie 
Railroad Company are common carriers by railroad whose 
lines form through routes over which is transported a very 
great deal of the fruit from the Pacific Coast to the 
Atlantic Seaboard. There are now pending, before the 
Interstate Commerce Commission fourteen (14) com¬ 
plainants involving several hundred shipments filed by 
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shippers of such frnit alleging that they have been 
damaged in snms aggregating much more than a million 
dollars because of the rates charged by the carriers 
for such transportotion^ a^d ai^king awai^d oj( repara* 
tion foi^ such excess charges. £}^h pf thpsp cqi^plaints 
shows affirmatively that the shipments on which the 
reparation is sought were transported, and the trans¬ 
portation charges were paid during the period March, 
1916-May 1917 and that the complaints were filed with 
the Interstate Commerce Commission during the period 
May 1, 1920-8eptember 27, 1920, both inclusive. That 
is, it affirmatively appeal's, that more than two years 
had elapsed between the time the shippers’ claim, if any, 
for reparation arose, and the filing of the complaints 
with the Commission; and that more than two years 
had elapsed between the time such claims arose and the 

enactment of the Transportation Act, 1920. 

. * • 

It is these carriers’ position that even if the Commis¬ 
sion should find the rates unreasonable^ tl^. reparation 
claims are barred by the two year statute of limitations 
contained in the Intestate Commei'ce Act. However, 
the^ will be put to gre^t la^r and gireat expqn^ .ip,, 
defending the proceedings befqre the donqni^loq. an^ 
in the Courts, and are directly interested in, and will 
hereafter be materially affectpd, by^ the determination of 
the questions at issue here concerning the interpretation 
and construction of the. pertinent provisipns. of the 
Transportetion Act 1920. 

The following argument is addressed tOf.the, considera-. 

tion of this proposition of law : 

% 

(1) If Section 206,^ (f) Tranq;)prtation A<;t, 1920^ 
is construed as r^uscitating. claims for reparation which, 
under the two year limitation period provided in . the 
Interstate Commerce Act had died a year or so prior 
to its enactment, it is unconstitutional^Md 


Tbe statutory proirision in question is 
divisible. 


There are two general classes of actions against car¬ 
riers by railroad, clearly separate and distinct in their 
nature and in the forum in which they may ne prose¬ 
cuted: 

(1) Actions brought in the Courts, and (2) proceed¬ 
ings brought before the Interstate Commerce Commis¬ 
sion. During the period of Federal Control many causes 
of action against the Railroad Companies which arose 
and accrued prior to Federal Control could not be 
prosecuted because the Railroad Companies not in posses¬ 
sion of or operating their properties were not within the 
jurisdiction and valid service of process could not be 
had. So there was sound reason and justice to support 
the action of Congress (Sec. 206 (f) of the Transporta¬ 
tion Act, 1920) in eliminating the period of Federal 
Control from the running of Statutes of Limitation 
applicable to such causes of action. Such was not the 
case, however, with respect to the prosecution of ‘‘Claims 
for reparation to the Commission”, which, under the 
provisions of the Interstate Commerce Act and its amend¬ 
ments, could be instituted and progressed at all times 
under the provisions therein made for service of such 
process, and orders (See Act of June 18, 1910, Section 
6, pgh. 2; Interstate Commerce Act, Section 16, pgh. 
(5) ). 

The statutory provision reflects an appreciation on 
the part of Congress of this difference, and a desire 
on its part to make the provision divisible, so that, 
we feel, if without other legislation it could not revive 
dead claims to the Commission for reparation, such exten- 
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sion of time to prosecute other actions againot the 
carriers as it conld give, would not be imperilled by the 
anconadtotioniility of the pro^'ision as to claims to the 
Commission. 

The provision in question, Section 206 (f) Trans¬ 
portation Act, 1920, is as follows: 

“The period of Federal control shall not be 
computed as a part of the periods of limita¬ 
tion in actions against carriers or in claims for 
reparation to the Commission for causes of action 
arising prior to Federal control.” 

It is clearly divisible, and we may at once pass to 
the consideration of the constitutionality of that portion 
of it which would seem to attempt to revive causes of 
action which were barred, i.e. dead, prior to its enact¬ 
ment. 


II. 

If, and 80 far as, it attempts to revive 
reparation claims to the commission 
which were more than two years old 
prior to its enactment, the statutory pro¬ 
vision in question is unconstitutional. 

(a) THE TIME WITHIN WHICH THE CLAIM 
MUST BE PRESENTED TO THE COMMIS¬ 
SION IS A CONDITION OF THE LIABILI¬ 
TY AND OF THE RIGHT OF ACTION. 

Although it is commonly so denominated, the pro¬ 
vision in Section 16 of the Interstate Commerce Act 
that “All complaints for the recovery of damages shall 
be filed with the Commission within two years from 
the time the cause of action accrues, and not after, * * *” 
is not properly speaking a “statute of limitations”. 



6 


time fixed by statute for the commencement 
of an action unknown to tihe common law is 
a condition of the liability and rt^t of action 
thus created, and not a statute of UmitaUons**. 

Wood on limitations (4th Edition) Vol.' 1, p. 2» 

The statute as amended creating the Interstate Com¬ 
merce Commission and giving it power to determine 
the reasonableness of rates and to award damages as 
reparation where it finds the rate charged to have been 
unreasonable and the shipper damaged thereby, created 
a cause of action unknown to the Common Law. See 
Texas d Pacific Railway vs, Abilene Cotton OU Co,, 
204 U. S. 426, and Phillips vs. Grand Trunk Railway, 
236 U. S. 662. 

The time fixed by the statute within which that cause 
of action must be presented to the Commission created 
and empowered to adjudicate it is a condition of the 
liability and right of action so created. 

Wood on limitations (4th Edition) Vol. 1, pp. 62-63. 

See also Phillips vs. Grand Trunk Railway supra 
where at page 667 the unanimous court says that under 
this very statute the lapse of the two years ‘‘not only 
bars the remedy but destroys the liability. To the same 
effect is the same Courts’ unanimous opinion in United 
States ex rel Louisville Cement Co, vs. Interstate Com¬ 
merce Commission, 246 U. S. 638, especially page 642. 
See also Central Vermont Railway vs. White, 239 U. S. 
507. 


(b) SUCH BEING THE NATURE OF THE 
STATUTORY LIMITATION CONGRESS 
CAN NOT REVIVE OR RECREATE THE 
DESTROYED LIABILITY AS TO PAST 
CLAIMS. 
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We desire not to digress from the issue into a dis¬ 
cussion of canses of action as to which the application 
of the remedy may be extended lawfully by statute. 
There are such and most of the cases which are con¬ 
sidered, and referred to, as bearing upon the question 
here before us deal with them. See, for example, Camp¬ 
bell Holt, 115 U. 8. 620. 

We have now in our argument come to the question— 
Can Congress constitutionally give to a shipper who 
had a claim to the Commission for reparation but who 
waited to bring it until months after the lapse of the 
period of time within which the statute creating his 
claim said it must be brought, a further period of 
26 months within which to file it with the Commission? 
The answer is, it cannot. 

The question is ruled by the Supreme Court’s decision 
in The Harrisburg 119 U. S. 199. There an action was 
brought in admiralty for negligence to recover for the 
death of a person at sea. There was no such common 
law right of action and the state statute which created 
it, and on which plaintifiTs case rested provided that the 
suit must be brought within one year. More than a 
year had passed before the suit was brought. Plaintiff 
contended that the state statutory limitation did not 
apply to the suit in admiralty. The Court held the 
action was barred saying (p. 214) : 

“The statutes create a new legal liability, with 
the right to a suit for its enforcement, provided 
the suit is brought within twelve months, and 
not otherwise. The time within which the suit 
must be brought operates as a limitation of the 
liability itself as created, and not of the remedy 
alone. It is a condition attached to the right 
to sue at all. * * * The liability and the remedy 
are created by the same statutes, and the limita- 




tions of the remedy, are therefore, to be treated 
as limitations of the right.” 

So far as we have found this decision has beeh followed 
without exception: 

See 

Davis V. Mills, 194 U. S. 451, 

Northern Pacific By. Co. vs. Crowell, 245 
Fed. 668. 

Boyd vs. Clark, 8 Fed. 849. 

The statute requiring the suit to be brought within 
two years did not deal simply with the complainant’s 
remedy; it did not merely deprive him of the privilege 
of going before the Commission to enforce th6 claltn 
the statute gave him. If that were the case Congress 
could have restored and extended that privilege. The 
statute went further than that and vested in* the carrier 
a greater right i.e. the right not to be sued after that 
time upon that cause of action. The carriers’ position 
then is somewhat analogous to that of one in whom 
rights to real or personal property have l)een vested 
by the running of the statutes of limitation. The ques¬ 
tion is wholly different from that one which arises as to 
the operation of statutes of limitation as defenses in 
contract actions, and the legislative power with respect 
thereto. 

A full discussion of this is to be found in Campbell 
vs. Halt 115 U. S. 620 at pp. 622-625, where the majority 
opinion points out that in the case before it the question 
was solely as to the power of the Legislature to re-in- 
state a remedy which had existed prior to that; that it 
was not a question, as it is in the case at bar, of rein¬ 
stating the right itself. 









Conolnslon* 


For the foregoing reasons it is submitted the statu 
tory provision in question should be held to be uncon 
stitutional in so far as it purports to give cause of 
action on claims to the Commission for reparation which 
claims had not been filed with the Commission although 
they accrued more than two years prior to the enact¬ 
ment of the Transportation Act, 1920. 


' Respectfully Submitted, 


Marion B. Pibrcb^ 

50 Church Street, 
New York Citv. 


November 21, 1921. 


As Amicus Curiae, 
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